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THE CONTRACT OF ENDORSEMENT. 


Tue Court of Appeals, in deciding the case of the Cayuga County 
Bank v. Warden & Griswold, (7 N. Y. Leg. Obs. 114,) appears to have 
overlooked the fact, that the undertaking of an endorser is a special 
and conditional contract, dependant on certain acts to be done by the 
holder, and to have decided the cause on the ground of equitable no- 
tices, as a case between conflicting claimants. On no other principle 
could the question of knowledge on the part of the endorsers as to whe- 
ther the note was paid at maturity become material. There are, un- 
doubtedly, many cases, where the bond fides of a transaction is in con- 
troversy, or where there are conflicting claims by way of liens or en- 
cumbrances between different individuals, in which the knowledge of 
the respective parties as to the facts of the case becomes a legitimate 
and appropriate subject of inquiry. But that has no application to con- 
tracts,and does not tend to illustrate the fact whether those acts have 
been performed on the part of the holder of a promissory note which 
are a condition precedent to his right to recover against the endorser. 
For if the holder’s right to recover depended on the knowledge of the 
endorser, as to whether the note had been paid at maturity, a personal 
service of the notice of protest would be necessary in every instance 
to charge him, unless that knowledge was brought home to him in 
some other way, in which case, no notice of presentment and non- 
payment would be necessary. That such is not the rule is well esta- 
blished by authority. Chitty says, “it is sufficient in all cases to 
send notices by post, properly directed, even though the‘letter should 
miscarry.’’ (Chitty on Bills, 502, 3.) And where the parties reside 
in the same town or city, the notice may be left at the dwelling-house 
or place of business of the party to be charged, in his absence. (Jre- 
land v. Kip, 11 Johns. R. 231.) The fact that personal service of the 
notice of dishonor is not necessary, is conclusive on the question that 
the holder’s rights do not depend on the knowledge of the endorser, 
or “the information conveyed to his mind ey the notice.” But the point 
has been repeatedly passed upon and adjudicated both in this coun- 
try and in England. In Esdazle and others v. Sowerby § Miller, (11 
East, 114,) Lord Ellenborough said, “as to knowledge of the disho- 
VOL. VII. 30 











234 THE NEW-YORK LEGAL OBSERVER. 





The Contract of Endorsement. 





nor by the person to be charged in the bill, being equivalent to due 
notice of it given him by the holder, the case of Nicholson v. Gouthet, 
(2 H. B. 609,) is so decisive an authority against that doctrine, that 
Wwe cannot enter again into the discussion of it;” and to the same 
effect are the cases of Fee v. Hawkins, 8 Taunt. 92 ; Staples v. Okenes, 
1 Esp. R. 332; Clegg etal. v. Cotton, 3 B. & P.239; Baker v. Birch, 
3 Camp. 107; Jackson v. Richards, 2 Caines, 343; Chanoine v. Fow- 
ler, 3 Wend. 178, 9 ; and the case of the Cayuga County Bank v. Dill, 
5 Hill, 403.* Rights and liabilities are reciprocal ; and if the holder’s 





* Judge Cowen, in his dissenting opinion in the case of the Cayuga County Bank v. Dill, 
says— The complaint of the present defendant is shortly this—‘ you failed to give me notice 
of what I knew all about, and informed you myself; in consequence of which I have been 
kept in the dark, delayed, and finally lost my remedy over against my principal.’” If the ob- 
ject of the judge was to caricature the defendant’s argument, the statement was, perhaps, well 
enough ; but it is far from being correct. ‘There is point, however, in thus stating the question, 
incorrect as it is, as it affords a test for ascertaining the terms and conditions of the contract. 
The argument and position of the defendant wasthis: ‘I did not promise to pay you the 
amount of the note in question on condition that ‘ you failed to give me notice of what I knew 
all about’—such were not the terms of the contract. I put my intelligence in competition with 
no one, nor am I under any obligation to pay you a sum of money if it shall be thought that 
on a given subject I did or did not know more than you. I have made no such contract with 
you. The contract which I did make with you was a conditional one, by the terms of which 
I promised to pay you a certain sum of money on the happening of certain contingencies, and 
if they did happen, then, on the further condition, that you performed certain acts ; you have 
not performed those acts, and I am, therefore, under no obligation to pay you, and it is none 
of your concern, or that of any other person’s, and least of all of the court’s, whose sole and 
only duty is to decide whether those contingencies have happened and those acts have been 
performed by you, whether I have or have not been kept in the dark, or whether I have or 
have not been delayed, or whether I have or have not lost my remedy over against my princi- 
pal; those are questions with which you and the court have nothing todo.” Andso the court 
decided, and rendered judgment for the defendant, notwithstanding ‘he called at the plaintiff’s 
bank the day on which the note fell due, and stated to the cashier that the note had come 
round, and asked him if it could not be renewed on paying $100 and the discount, and that the 
maker was absent, and the note would have to lie over till his return, which would be in a 
few days ; and on leaving the bank met one of the directors, who was also the president, to 
whom he repeated what he had said to the cashier, and adding that on the maker’s return $100 
should be paid, and the note renewed.” 

So in the case against Warden é Griswold, the defendants did not agree to pay the note 
if the plaintiff’s notary would make a mistake in describing it, in the notice of protest. 

Dill never contended that he was kept in the dark, or delayed, or that the failure of the plain- 
tiffs to give him notice operated to his injury, but on the contrary thereof, that it benefited 
him, and he insisted on his legal right to avail himself of that benefit, and that the courts ought 
not to deprive him of it. 

With such “ certainty and accuracy were the rights of parties on commercial paper” for- 
merly “defined,” that the drawer and endorser were always discharged on the contract, if 
the holder did not perform the condition precedent, on his part, of presentment, and giving no- 
tice of dishonor. And where actions were maintained against the drawer, whohad drawn the 
bill without funds in the hands of the drawee, or against the endorser who had taken an as- 
signment from the maker, where the holder had not performed those conditions precedent to his 
right to recover, they were always maintained on the common counts, and never on the con- 
tract ; against the former on the ground of fraud, and against the latter for money had and 
received. Baker v. Birch, 3 Campb. 107; Clegg v. Cotton, 3 B. & P.239 ; Lafitte v. Slatter, 
6 Bing. 623. The doctrine of entering into the reasons why the holder need not perform the 
conditions precedent on his part, according to the terms of the written contract, by showing 
that the drawer had no funds in the hands of the drawee, or had withdrawn them since the 
making of the bill, or that the endorser had taken an assignment from the maker, or was the 
principal, or a guarantor, thus giving a different legal interpretation to the agreement from the 
writing itself, by attaching those reasons to and making them part of the original contract, is a 
modern invention, not supported by the old cases. In Bickerdike v. Bollman, 1 Term R. 405, 
the action was not on the bill, and the only question presented in that case was, whether the 
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rights to recover against the endorser does not depend on the in- 
formation conveyed to his mind by the notice of protest, the liability 
of the endorser does not depend upon it. The rights of the holder 
and the liability of the endorser must be measured and ascertained 
by the same rule. The question is not what the endorser knows, or 
is bound to know, but what has the holder done. The endorser is not 
bound to know any thing, nor is the holder obliged to show that he was 
ever informed of the presentment and non-payment of the note. 
What, then, is the contract of endorsement, and what facts must the 
holder show in order to charge the endorser of a promissory note? 
The undertaking of the endorser is, that if the holder will present the 
note for payment at maturity, and it is not paid by the maker, he will 
pay it, 2 the holder will make out a notice containing, in the language 
of Story, “‘ a true description of the bill,’”’ or in the words of Thomp- 
son, ‘a complete specification of it,” and that it has been presented 
for payment and dishonored by the maker, and deposit such notice in 
the post-office, properly directed, if the parties do not reside in the 
same town or city, and if they do, then to leave it at the dwelling- 
house or place of business of the endorser, if absent, and if not, to de- 
liver the same to him personally, or state the same facts to him ver- 
bally. The question of knowledge has nothing to do with the rights 
of the one or the liabilities of the other ; and the holder can no more 
resort to accessory surrounding facts in order to aid or help out a de- 
fective notice than the endorser can to defeat a perfect one. The 
question is upon the acts of the holder and not on the mind of the en- 
dorser. 

The contract of endorsement, however, as defined by the court of 
appeals, is very different from the one above mentioned. It cannot 
be drawn out and reduced to writing in much fewer words than those 
employed by the court in delivering the opinion on deciding the case 
of the Bank v. Warden & Griswold. If it isa six hundred dollar note, 
endorsed by two individuals jointly, who are not partners, and is paya- 
ble at a particular place, the undertaking of the endorser is defined 
in substance as follows :—Jf the holder will present the note for pay- 
ment at maturity, and it is not paid by the maker, and will make out 
a notice describing the note as a three hundred dollar note, endorsed 
by them severally and not jointly, and stating that such a note had been 
protested for non-payment, and serve such a notice on them respec- 
tively, they will pay the note, if the holder has no other note or notes 
against the same muker endorsed by them, provided the court shall think 
such notice, when received, conveyed to their minds information of the iden- 
tical note dishonored, but if they endorse other notes for the same ma- 
ker, then they will pay the siz hundred dollar note, only on condition 
that the holder make out a notice describing that note, and stating that 





want of notice extinguished the original indebtedness which existed prior to the drawing of the 

bill. See Bronson, J., in Spies v. Gilmore, 1 Com. R. 324, and the cases referred to by him; 

roel oe — 3 Camp.57; Rowson v. Walker, 1 Stark. 361; Mosely v. Hanford, 
> . 729. 
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it had been presented for payment and dishonored by the maker, and 
properly serve such a notice. Itis respectfully submitted that no such 
sliding scale can be used for the purpose of ascertaining the rights of 
the holders or the liabilities of the endorsers of promissory notes. It 
has neither the sanction of authority, nor the approval of common 
sense.* 

In Downer v. Remer, 21 Wend. 10, the question submitted to the 
jury at the circuit was, “‘ whether the notice of protest was sufficient 
to appraise the defendant of the dishonor of the note,” aud the jury 
found that it was. On a motion fora new trial, Bronson, Judge, said, 
‘the note with the interest added was misdescribed by mistake in the 
notice of protest, as amounting to $999 52 instead of $599 52, but in 
all other respects it was accurately described, and it was the only note 
in the bank with the defendant’s name uponit. The jury were well 
warranted in finding that the defendant was not misled by the error, 
and if not misled the notice was sufficient,” and a new trial was de- 
nied and judgment rendered against the endorser. On a writ of er- 
ror brought on the judgment of the Supreme Court, to the Court of 
Errors, that court reversed the judgment of the court below, and 
held the ruling at the circuit wrong. 23 Wend. 620. In the case of 
Downer v. Remer, the only variance between the note described in 
the notice and the note produced was in the amount of the note as 
stated in the notice, whereas in the case of the Bank against Warden 
& Griswold, the note was not only misdescribed as to the amount, 
but also as to the character and relationship of the endorsers.t In 








* On the argument of the cause of Remerv. Downer, in the court of errors, the defendant's 
counsel not only pressed on the attention of the court the cases of Mills v. The Bank of the 
U. S., 11 Wheat. 431; The Bank of Alexandria v. Swann, 9 Peters, 33, and the previous 
decisions on the same subject in our own State, but he called in others to his aid, from other 
states, and particularly so the case of Smith v. Whiting, 12 Mass. R. 6 ; (as may be seen by re- 
ference to notes of argument taken by the senators present,) and they were all repudiated—in- 
tentionally so, as was fully understood at the time. 

It has been said that the justices of the supreme court in the seventh judicial district, who 
decided the cause of the Cayuga County Bank v. Warden ¢ Griswold, did not understand 
the point presented and passed upon in the case of Remer v. Downer. _ It would be strange if 
they did not. Judge Wells was the attorney who brought the suit for Downer against Remer, 
and who prepared the cause for argument ; and Judge Maynard was at the time a member of 
the court, delivered a written opinion on the question, and voted for reversing the judgment ren- 
dered in the court below. 

+ In the case of Downer v. Remer, 21 Wend. 10, “ the notice sent by the teller was pro- 
duced in court, and three witnesses, on looking at it, testified that it stated the amount ofthe 
note which had been protested to be nine hundred and ninety-nine dollars fifty-two cents. The 
teller testified that he read the same five hundred and ninety-nine dollars fifty-two cents, being 
the principal and interest of the note; and that it was so intended, but said it might be read 
nine hundred, &c. ; he, however, testified that at the time the note fell due, there was no other 
note in the Chemung Canal Bank with the defendant’s name upon it.” In that case the per- 
son who wrote the notice testified that it read five hundred dollars, &c., and wasso intended. It 
was then capable of being so read, and Remer, who was on no other note at the bank, “on the 
receipt of the notice,’’ unquestionably understood it, yet, the court of errors rendered judgment 
for the defendant, on the ground of variance between the note produced and the note described 
in the notice of protest, notwithstanding that the jury found as a question of fact that the notice 
was sufficient to appraise the defendant of the dishonor of the note; whereas in the case of 
Warden & Griswold at the suit of the Cayuga County Bank, there was no dispute as to the 
reading of the notice; it could be read only one way—it stated affirmatively and positively that 
the note protested was a three hundred dollar note ; and it was written out in full, in a plain, 
bold, and legible hand. . 
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Remer v. Downer, the court of errors established a rule by which the 
sufficiency of the notice of protest could be ascertained with the same 
certainty and correctness that a mechanic can ascertain the length 
and breadth of a particular surface; and as the latter is ascertained 
by comparing it with the rule, so the sufficiency of the former was to 
be ascertained by comparing the note produced with the description 
contained in the notice of protest. No reasons are assigned by the 
court of appeals for departing from so salutary and certain a rule ; nor 
is any attempt made to distinguish the case of the Cayuga County 
Bank against Warden § Griswold from the one of Remer v. Downer ; 
nor is it pretended that the notice of protest described the note pro- 
duced at the trial; nor can such a position be maintained, until it 
shall be judicially determined that a three hundred dollar note isa six 
hundred dollar note, and that a note endorsed by two jointly, is an in- 
dividual and not a joint endorsement. Were it not for the fact that it 
appears from the reporter’s notes, (1 Comstock’s R. 416,) that the 
case of Remer v. Downer was “ cited” on the argument, it would be 
fair to presume from the published opinion that it was not referred to, 
or pressed upon the attention of the court in any way whatsoever. 
This abandonment by the court of appeals of the rule established 
by the court of errors in Remer v. Downer, for ascertaining the suf- 
ficiency of the notice of protest by comparing the note produced 
at the trial with the description contained in the notice, and sub- 
stituting therefor the supposed information conveyed by it to the 
mind of the endorser, will produce confusion and uncertainty in 
relation to those commercial transactions where fixed and certain 
rules should be established by the courts, and will require con- 
siderable time, and occasion much difficulty before it is got rid of, 
yet, the criticisms of the bar—the repugnance of inferior courts to 
being governed by it—the uncertainty of the rule—the difficulty of 
applying it to particular cases, and the utter impossibility of ascer- 
taining whether the knowledge of the endorser is the result of the 
right mixture of the proper proportions of ‘“ accessary facts,” and in- 
formation derived from the notice of protest—the consciousness that 
the decision in the particular case under consideration relieved the 
plaintiffs from a plain and palpable “ mistake”—the accumulated 
pressure of others to be released from like errors, and the fact that 
the case itself stands upon no principle, will eventually compel the 
court to return to the rule from which it has departed, and to aban- 
don the effort to regulate the rights and liabilities of parties by the 
supposed equities of each particular case instead of the legal terms 
and conditions of the contract. LEGEs. 


—_— 


*,* Our readers will see by reference to the case of Dole v. Gold, 
reported in this number, that Mr. Justice Mullet, of the eighth judi- 
cial circuit, has given an opinion at variance with the decision in the 
case of the Cayuga County Bank v. Warden & Griswold, referred to 
in the above article. 
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U. S. District Court. 
[Maine District.] 


In ADMIRALTY. 


Before the Honorable ASHER WARE, District Judge. 
SKoLFIELp, libellant v. Porter et al, 9th June, 1849. 


When a vessel is let to the master to be employed by him, and he to pay to the owners a certain 
portion of her earnings, the owners will be liable to the seamen for their wages, though by 
the agreement the master is to have the entire control of the vessel—to victual and man, and 
furnish supplies at his own expense, unless at the time of shipping, this contract is made 
known to them, and they are informed that they are to look to the master as the only owner. 

The money that is paid over by the master, is paid as freight, and the owners as receivers, and 
having an interest in the freight, are liable to seamen for the wages. 

The freight is hypothecated for the wages, and every part of the freight is liable for the whole 
wages. The owners, who have received freight under such a contract with the master, are 
liabie for wages to the full amount of the freight in their hands, and not merely pro rata in 
proportion to what they have received. 

The merchandise is bound to the ship for the freight, and the freight to the seamen for their 
wages. 

When the owners of the ship are also the owners of the cargo, the cargo owes freight to the 
ship, and this freight is pledged for the wages. 

The decision in the case of Poland vs. The Spartan, reviewed and affirmed. 


Tuts was a libel in personam against the owners of the schooner 
Arrowsic, for seamen’s wages. The libellant shipped at the port of 
Bath, as mate, on the 22d of September, 1848, on a general trading 
voyage, and continued on board, and did duty, as mate of the vessel, 
in several voyages, two of which were to foreign ports, until the re- 
turn of the vessel to Bath, on the second of May following. On his 
discharge, the master delivered to him a barrel of flour, part of the 
cargo belonging to the owners, and gave him an order on the owners 
for the balance of his wages due, amounting to $128, including the 
flour. The owners paid him $25 on the presentment of the order, 
and promised to pay him the residue in a few days. But after call- 
ing on them several times, and being put off from time to time, he 
sued out a libel. The owners, in their answer, not denying that the 
services have been rendered, set forth a defensive allegation, deny- 
ing their liabilities for the wages. The defence relied upon, is, that 
the vessel was let to the master on a verbal agreement that he was to 
have the use and control of the vessel, to employ her as he should 
choose—he to victual and man her at his own charge, and to pay 
them for the use and charter of the vessel, one half of her gross earn- 
ings, deducting one half of port charges. It was contended, that 
having by this contract parted with the possession or control of the 
vessel, the master became owner for the voyage, or the term during 
which the master employed her under this contract, and as such was 
exclusively liable for supplies and seamen’s wages, and that they, as 
the general owners, were exempted from all liabilities from these 
charges. 
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J. M. Adams. for the libellant. 








P. Barnes, for the respondents. 


Ware, District Judge.—It is admitted in this case, that the ser- 
vices have been performed, and that wages are due. Some question 
was made on the evidence as to the balance that remains unpaid. 
Two charges of ten dollars each, made by the master for money ad- 
vanced before the termination of the service are objected to by the 
libellant. To prove these, the master produced his memorandum 
book, in which these sums were charged ; and this, with his supple- 
tory oath, would be sufficient as prima facie evidence, even if the suit 
were against the master himself. They stand charged in the same 
book, which contains all the other charges, which are not objected to, 
and which agree with the account kept by the libellant himself. 
They are the two last charges in the account, and at the time of his 
discharge, the parties came to a settlement, and a draft or order was 
given and accepted by the mate for the balance found due. In this 
settlement these sums were allowed, and it appears without objection 
at the time. I see no objection to their allowance now. 

The important question in the case, is, however, whether the re- 
spondents are liable for the wages. The schooner was let by a parol 
contract, by which the master, as hirer, was to have the possession 
and control of the vessel—was to navigate, to victual and man her at 
his own charge, and employ her in such business as he should choose, 
and to render to the owners for the use of the vessel, one half of her 
earnings. It was objected at the argument that it was not competent 
to a party to prove such a lease of a vessel by parol evidence, at 
least to affect the nghts of third persons. It is true that by the gen- 
eral maritime law, it is held that the title to vessels must be shown 
by writing, The Sisters v. Robison, 159, and the contract of letting 
and hiring also should regularly be, and usually is, proved by a char- 
ter party in writing. But it has been held by a variety of decisions 
in this country, that such a parol lease is valid not only between the 
parties, but to conclude the rights of third persons, who are strangers 
to it. 

It seems also to be settled by the general current of the decisions, 
that under a letting of the vessel herself, whether by a written charter 
or parol contract, when the possession of the vessel is transferred to 
the hirer, and he appoints the master and crew, and sails her at his 
own expense, and has the entire control, that he is to be considered, 
with respect to third persons contracting with the master, as the 
owner, and that he succeeds to all the rights and liabilities of the 
owners. The general owners or proprietors have then no lien on the 
merchandise for freight, nor are they personally liable for supplies 
furnished to the vessel on the contract of the master, but the hirer is 
substituted in their place, both as to their rights and liabilities. 3 
Kent’s Com. 136. Conklin’s Jurisdiction, Law and Practice of the 
Admiralty, 135. Nor does it make any difference, according to the 
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decisions, though the charterer goes himself as master. Reeve v. 
Davis, 1 Adol. & Ellis, 135, 23 E. C. L. R. 95. The cases in this 
country go further, and decide when a vessel is taken by the master 
on the terms that this was, and he is to have the control, and direct 
the employment of her, and the earnings to be divided between him 
and the owners ; that this is to be considered as a lease or charter of 
the vessel. The master is held, under such an agreement, to be the 
special owner, and the general owners not liable on his contracts for 
supplies furnished the vessel while thusemployed. Taggard v. Lo- 
ring, 16 Mass. R. 336. Emery v. Hersey 4 Greenl. 407. Thompson 
v. Hamilton, 12 Pick. 425. Cutler v. Thurlo, 20 Maine, 213. Thomp- 
son v. Snow, 4 Greenleaf, 264. Cutler v. Winsor, 5 Pick. 335. 

_ But it is evident, when the owners put their vessel into the posses- 
sion of the master on such terms, that the contract is of a mixed and 
somewhat ambiguous character. In one aspect, it may be considered 
as a charter of the vessel, and this as a mode adapted to determine 
the amount of the charter or hire to be paid. Viewed in another light, 
it partakes of the nature of a partnership, in which one partner fur- 
nishes the capital and the other contributes his time and labor in the 
transaction of the business, and the profits to be divided. In a third 
view, it may be considered as a contract of hiring of the master, he 
to receive a share of the earnings of the vessel, instead of a certain 
and stipulated sum for his wages. In the various cases in which the 
subject has been brought before the courts for adjudication, it has 
been presented in these various lights; and without any great 
violation of legal analogies or legal principles, the contract may be 
considered as belonging to one class or the other. In a case 
before Lord Ellenborough, (Dry v. Boswell, 1 Camp. 329,) the evi- 
dence first offered, being that the owners and master were to share 
equally in the profits, he declared that it was a partnership adven- 
ture, and that the master and owners were liable as copartners; a 
joint participation of profit and loss constituting a partnership ; and 
when on further evidence, it appeared that the master was to have a 
share of the gross earnings, and not to be liable for losses, he pro- 
nounced it to be a contract of hiring of the master by the owners, and 
that this was only a mode of determining the amount of his wages. 
Generally, however, the courts have considered the contract as a 
charter of the vessel, and the master as owner for the voyage ; and as 
a corollary from this decision, it is held that the general owners are 
not liable for the master’s contracts for supplies and repairs in the 
course of the voyage. 

But though this 1s the general language of the authorities, there are 
exceptions. The case of Rich v. Coe, Cowper, 636, is a strong de- 
cision the other way. Lord Mansfield, in delivering the unanimous 
opinion of the court in that case, observed, that whoever furnished 
supplies to a vessel on a contract made by the master, has a three- 
fold security : 1. The person of the master; 2. The specific ship ; 3. 
The personal liability of the owners ;—and he added, that it makes 
no difference in the liability of the owners, that there is a private 
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agreement between them and the master, by which he is to furnish 
the supplies and keep the ship in repair, unless the creditor has no- 
tice of the contract, and gives credit to the master individually.* 
The doctrine of Lord Mansfield seems to have been entirely satis- 
factory to Mr. Justice Story, for in his treatise on Agency, § 298, he 
states the law nearly in the words of this great master of maritime 
law, though the more recent decisions, which seem materially to qua- 
lify, if they do not directly overrule the doctrine, must have been quite 
familiar to his mind. Indeed, with respect to some. of them, he has 
on other occasions not hesitated to express his doubts in very pointed 
terms. Arthur v. The Cassius, Story’s Rep.93; The Nathaniel Frooper, 
3 Sum. R. 577—and Chancellor Kent, though he seems to have yield- 
ed to the authority of the later decisions, expresses his own opinion 
in terms very nearly, if not entirely, agreeing with the doctrine of 
Lord Mansfield. ‘To whom was the credit given, seems to be the 
true ground on which the question ought to stand.’’ 3 Com. 135. 

Now, if this contract between the hirer and the owners is not 
known, the supplies are always furnished on the personal credit of 
the owners, as well as on that of the master. In the opinion, there- 
fore, of Chancellor Kent, as well as of Judge Story and Lord Mans- 
field, although the owners have let their ship by a charter party, un- 
der which the master, if he is the hirer, is bound to bear all the ex- 
penses of supplies, they ought to be held bound to third persons on 
the master’s contracts, which fall within the scope of his ordinary au- 
thority as master, unless this private agreement is made known; for 
if it is not, supplies are always furnished on the credit of the owners. 
The owners, by putting the master in possession of the vessel, hold 
him out to all who are ignorant of the special contract, or at least en- 
able him to hold himself out as authorized to bind them personally, 
by all contracts relating to the usual employment of the vessel. And 
if any one must suffer from his acts it is more reasonable that the loss 
should fall on them than on strangers, who have given him credit on 
the ground of his official character. 

Itis admitted, however, that the current of judicial decisions is in 
favor of exempting the owners from their liability for ordinary sup- 
plies, while the vessel is employed under such a contract. But no 
decision has yet gone so far as to relieve them from their liability for 
seamen’s wages. Curtis’ Rights and Dutiesof Seamen, p.336. The 
seamen have always this triple security, besides a direct hypothe- 
cary interest in the freight; and in all ages of the maritime law, their 
claim for wages has been highly favored, both on the ground of gen- 
eral commercial policy, and from the consideration of their own habits 
of carelessness and characteristic improvidence. They habitually 
enter into their engagements in reliance on these securities, and they 
ought not, on principles of public policy and natural justice, to be de- 





* In the case of Reeve v. Davis, 1 Adol. & Ellis, which seems directly to overrule this de- 
cision, the case it#aJf was not referred to, either by the counsel or the court. 
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prived of them by any refined and subtle distinctions of law, which 
are so alien from all their habits of thought and action. 

This form of contract, of letting vessels to the master to be employed 
on shares has become very common in this part of the country, espe- 
cially with respect to small vessels employed in the coasting trade. 
The master to whom the vessel is intrusted by the owners, is usually 
an enterprising and industrious young man, but ordinarily of limited 
pecuniary responsibility ; for as soon ashe acquires sufficient capital 
or credit, he becomes a part owner himself. ‘These contracts are al- 
most invariably by parol, and the terms are settled by a well under- 
stood usage. The master, under the usage, is to bear the whole ex- 
pense of victualling and manning her. The port charges in the va- 
rious ports visited, are first to be paid from the gross earnings of the 
vessel, and the balance of the freight is to be divided in equal shares 
between the master and owners. The seamen often, and perhaps 
usually, have no knowledge of this private contract between the mas- 
ter and owners, and they engage their services in reliance upon 
the ordinary security, which the general marine law gives them. It 
is admitted that the weight of the authorities is in favor of exemptin 
the owners from their liability for ordinary supplies, while the yaaa 
is employed under such a contract. 

If this mode of letting the ship to the master to be employed on 
shares, relieves the owners from their liability for wages, the contract 
will operate on the seamen, probably, in the great majority of in- 
stances asa perfect surprise. After the termination of his service, he 
finds one part, and an important part, of his security, the personal 
liability of the owner, is gone, under a private contract unknown to 
him; and that of the master may be, and often will be, worthless. 
There remain, it is true, the freight and the vessel, but the freight is 
received from time to time, and there may be, and usually is, little 
remaining due at the end of his service. The ship is indeed an ample 
security. But since the act of March 3, 1847, ch. 55, respecting costs 
in admiralty proceedings in rem., by which all costs are Santad to the 
libellant, except for the payment of witnesses, unless he recovers 
more than one hundred dollars, the remedy against the vessel for all 
useful purposes is taken away, when the suit is for less than the sum 
named. And in these coasting and trading voyages, the balance of 
wages will rarely amount to so much as one hundred dollars. The 
consequence will be, that practically the seamen will have for their 
security nothing beyond the personal liability of the master. 

No judicial decision has yet extended this modern doctrine so as to 
deprive the seamen of their ancient right of recourse against the 
owners. The whole doctrine in the cases to which it has been ap- 
plied, is not free from difficulties on the principles of our law, except 
with the limitation mentioned by Lord Mansfield, that the creditor is 
notified of the non-liability of the owners at the time the credit is 
given. Because, when he contracts with the master, he has always 
a right to believe that he is contracting with the owners, if he is not 
advised tothe contrary. If he is informed, and then gwes credit, he 
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knows to what security he trusts. To extend the principle so as to 
bar the right of the seamen, would be repugnant to the general spirit 
of the maritime law, which has studiously provided in their favor 
the greatest security for their wages. I am unwilling to be the first 
judge to give it that extension. Indeed, the original doctrine of Lord 
Mansfield, appears to me to be the most just, and most in harmony 
with the general principles of our law. The master, by the known 
rules of law, represents the owners as their agent, and is authorized to 
bind them by all contracts relating to the usual employment of the 
ship. The seamen enter into their engagements with the full confi- 
dence that the owners are bound for their wages. If it must be ad- 
mitted that the decision of Lord Mansfield is overruled by the later 
decisions, these go no farther than to exempt the owners from their 
liability for supplies furnished by men who are in the habit of looking 
well to their securities. Rather than extend these decisions by analo- 
gy, to the claims of the crew, unless I can clearly see that on principle 
the owners are exonerated, Iam ready to say, Malo cum Platone errare 
—I will not add, quam cum ceteris vera sentire—but sooner than follow 
the analogies of decisions, the soundness of which is so questionable, 
and carry them out, to the exclusion of the seamen from their recourse 
against the owners, unless at the time of their engagement they are 
plainly told that they are to look to the master as the only owner. 
The concealment of a fact of such importance, is a fraud on the men. 

But I do not put the decision of the case on this ground alone. 
There is another on which I think the owners are bound for the wa- 
ges. 

By the ancient maritime law, the title of seamen to wages, is made 
to depend on the issue of the adventure, for which they are engaged. 
Unlike other contracts of hiring, their right to compensation does not 
depend alone on the fidelity and skill with which they perform the 
services for which they engage ; but with whatever perseverance and 
courage they exert themselves, their right to compensation is sus- 
pended on contingencies, which may affect the ultimate result of the 
voyage ; it is made dependent on what has been termed the fortune 
of the vessel. What, then, is this fortune to which the seamen must 
look? The ship, says Emerigon, in the condition in which she was 
at the time of her departure from the port of outfit, together with all 
the freight which is gained in the course of the voyage, form that for- 
tune of the vessel which constitutes the pledge to the seamen for their 
wages. Truit des Assurances, ch. 17, sec. 11. The privileged hypo- 
thecation, then, he adds, allowed to the mariners, comprehends every 
part of the ship and every part of the freight, according to the nature 
of hypothecation, which is tota in toto et—tota in qualibet parte. Their 
privileged line is entire over the whole, and is entire in every part. 
The ship and the freight, with respect to wages, form one mass, and 
all that remains of either, at the end of the voyage, is pledged for their 
payment. The contract of the mariners, Emerigon goes on to say, 
1s @ species of copartnership. It is not, indeed, a partnership as to 
all the effects of that contract, but as to some of its consequences ; 
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for the seamen have no claim to a remuneration, but to the extent of 
the effects embarked in the enterprise, which they bring home. If all 
is lost, the mariners lose their wages, and they cannot then enforce 
the payment by a personal action against the master or owners. But 
if all is not lost, whatever remains of the ship or freight, is specifi- 
cally pledged for their payment. Freight earned and put ashore, is 
saved from the effect off a supervening shipwreck, by which all that 
remains is lost. It is a partnership fund, that has entered the com- 
mon chest, and is hypothecated to the seamen for their wages. 

It is now more than twenty years since I was first called upon to 
examine this right of the seamen to claim their wages out of the earn- 
ings of thevessel. It was in the very ably contested case of Poland v. 
The Spartan, Ware’s Rep. 145-6. In that case, it was held, that 
when goods of the owners themselves are shipped, they owed freight 
to the vessel; and though no stipulated freight could be agreed, that 
the seamen could proceed against the goods in specie, to enforce their 
rights to the amount ofa reasonable freight, to be determined bonz virt 
arbitrio. Iam not ignorant that the doctrine was then considered by 
some of the profession as somewhat startling, for its supposed novelty 
and boldness. But after ample time to review and consider the sub- 
ject, I have seen uo reason to retract or qualify the doctrine of that 
case. It is, in my judgment, a just and logical deduction from the 
peculiar character given by the law to the seamen’s contract ; and is 
supported by the highest authority in the maritime law. The own- 
ers, says Emerigon, who are shippers in their own vessel, have two 
qualities which ought not to be confounded. In quality of shippers, 
they owe a freight to the ship herself; and in their quality of owners, 
the ship owes a freight to them ; and he adds, this freight is pledged 
to the crew. Des Assurances, ch. 17, sec. 10, No.2. It constitutes a 
part of that fortune of the vessel to which the crew are to look for 
their pay. To them, it makes no difference who ownsthe cargo. So 
far as they are interested, there is a freight earned, and to the amount 
of their wages, it belongs to them. 

I am aware of the dictum in the case of Sheppard v. Taylor, 5 Pe- 
ters’ Rep. 712, that ‘the cargo is not in any manner hypothecated 
or subjected to the claim of wages.” This was but a dictum, and 
the point was not necessarily involved in the cause. It may be true 
that the cargo is not directly, butit certainly is indirectly bound forthe 
wages. For it isa first principle of the maritime law that the cargo is 
bound to the vessel for the freight, and another equally ancient and 
undoubted, that the freight is pledged for the wages. Indirectly, 
therefore, to the amount of the freight due upon it the cargo is bound 
for the wages. The master is not obliged to deliver it until the 
freight is paid or secured, and if not paid he may sell so much as is 
necessary to pay the freight. ‘The seamen may, therefore, indirectly 
through the master proceed against the cargo itself, for their wages to 
the amount of the freight due. When the owners of the ship are the 
owners of the cargo, the seamen’s claim on the freight can be en- 
forced in no other manner but through the merchandise ; and I see 
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no objection in principle or convenience in allowing the seamen to do 
that directly in their own name, which they may do indirectly through 
that of the master. Such was evidently the opinion of the English 
Court of Admiralty in the case of the Lady Durham, 3 Haggard, 196. 
The Court says that “a mariner has no lien on the cargo, as cargo. 
His lien is on the ship, and on the freight as appurtenant to the ship $ 
and so far as the cargo is.subject to freight he may attach it as a security 
for the freight that may be due.” The doctrine maintained in the case 
of the Spartan seems also to have met the approbation of Judge 
Conkling. In his learned and valuable treatise on the Law and Prac- 
tice of the Admiralty, p.'75-6, he says that “it is recommended by 

ersuasive considerations of justice and supported by strong analogies 
in the undisputed principles of the maritime law.” 

It appears by the testimony of the master, who was examined as 
a witness in the case for the respondents, that he had paid over to 
them at different times $600, and that ona cargo of lumber carried 
for them the freight was $500, which has not been paid to him, but 
remains as part of the earnings of the vessel in their hands. In addi- 
tion to this, the freight on the cargo brought home in the vessel on her 
return to Bath was received and collected by one of the owners, and 
is now in their hands. , 

Now, every dollar of this money was hypothecated to the seamen 
as soon as it was earned, for their wages. To the amount due to 
them it was their own hard earnings, and whoever received it as 
freight, received it subject to their claims. It is true, that when the 
master pays to a creditor the money which he receives as freight the 
seamen cannot follow it into the hands of such creditor. For it does 
not pass into his hands carrying with it the quality of freight. But to 
the owners in this case, it is paid over as part of the earnings of the 
vessel, that is as freight. It is said, indeed, that it is paid to them 
not as freight, but as charter or the hire of the vessel. But even ad- 
mitting under this contract of hiring on shares, that the master is to 
be considered asthe special owner, that the general owners as to con- 
tracts made by him with the seamen, as well as for supplies, are stran- 
gers to the vessel, and that that these payments made to them are to 
be held as payments of charter, and not as payments of part of the 
freight, there will still remain in their hands all the freight earned on 
her return voyage to Bath, and $500 which they owe on the cargo of 
lumber. To this amount they have the earnings of the vessel in their 
hands, and the seamen might, in a suit against the master, have at- 
tached this as freight due. 

It is said, that if the owners are held liable for the wages, on the 
ground that they have received freight, that they are liable only in pro- 
portion to the amount which they have in their possession, bears to 
the whole amount earned. But if the decision were to be put upon 
this ground alone, the consequence would not follow. The whole 
freight is hypothecated for the whole wages. And from the nature of 
the creditor’s interest in the thing pledged, it is not subject to this divi- 
sion. Every part of the thing is pledged for every part of the debt, 
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propter indivisam pignoris causam. Dig. 11, 2,65. And therefore, 
if two things are pledged for one debt, and one chance to be lost or 
destroyed, the hypothecation or lien continues entire for the whole 
debt in that which remains. Domat. Lois Civiles, Liv. 3, tit. 1, sec. 1, 
No.13; Pothier De L’ Hypotheque, ch. 3, sec. 1; Pittman v. Hooper, 
3 Sumner’s Rep. 58. 

But it seems to me, that the decision may more properly be put on 
a broader ground. Where the owners put their vessel into the hands 
of a master, to be employed by him on shares, I am prepared to hold 
as a just deduction from the principles and general policy of the ma- 
ritime law, that they will continue liable to the seamen for their wa- 
ges, notwithstanding the entire control of the vessel may be surrender- 
ed to the master, unless the seamen, at the time of their engagement, 
are notified that the master is to be considered as the sole owner, and 
that they are not to be liable. The rights of theseamen ought not to 
be affected by this private agreement between the master and own- 
ers. Evenif the doctrine of the modern decisions is admitted, and 
the owners are held not liable to merchants who furnish supplies, there 
are strong objections to extending the principle to the contracts of sea- 
men. They enter into their engagements, in the confidence that they 
have the usual and legal securities for their wages. One of these, to 
which a seaman habitually looks, is the personal liability of the own- 
ers. But in this case, there will be, in fact, no owner, and the only 
personal security they have is that of the master. Another reason is, 
the freight which is paid to them by the master, andis the proper fund 
for the payment of the wages. In the hands of the master, the whole 
of it is liable for them. But here the freight is from time to time paid 
over for the hire of the vessel, and only one half of it remains in his 
hands at the close of their service to respond for their claims. This 
private agreement between the owners and master, operates as a per- 
fect surprise uponthem. My opinion is, that they ought to be held 
as owners. 

And further, in my judgment, they are liable for the wages as re- 
ceivers of the freight. They have in their hands, according to the 
evidence, $1100 of the earnings of the vessel, besides all the freight 
received on the cargo she brought home to Bath. The money that 
was paid over to them, was, by the very terms of their contract, paid 
as the ship’s earnings, that is as freight. In its quality of freight, it is 
liable for wages, in whosoever hands it may be. It partakes too much 
of the character of subtlety to call it charter, or the hire of the vessel. 
It is more consistent with justice, and I think quite as much so with 
the analogies of the law, to leave to it the name, which the parties 
themselves have given it, and under that name the seamen have a 
right to receive their pay from it. If, indeed, the respondents were 
to be held liable simply as receivers of the freight, it might be neces- 
sary to amend the libel, by making the master a party, and then the 
services on them would operate as an attachment of the freight in their 
hands ; and if I thought it necessary, I should not hesitate to allow 
an amendment to meet this posture of the case ; but in my opinion it 
is not. 
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Independent of all these considerations, my opinion is, that the re- 
spondents are liable on their express promise. When the libellant 
presented the order of the master, a part of it was paid, and a promise 
given to pay the residue. The libellant had a right to consider this 
as a distinct admission of their liability. If this order was to be con- 
sidered as a piece of commercial paper, and the principles of the com- 
mercial law to be applied to it, they would be liable upon it as accep- 
tors. For an acceptance may be by parol, or may be inferred from 
the conduct and acts of the party. (Story—Bills of Exchange, § 243.) 
In reliance on this promise, the libellant forebore to commence pro- 
ceedings against the vessel or the master. It is now too late for the 
owners to > their liability. 

In every point of view, I think the libellant is entitled to a decree 
for his wages. 

Wages decreed, $103 12. 
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[Before the Four Judges. ] 


BensaMin Dote, Plaintiff in Error, v. Cuartes R. Gouin, Defen- 
dant in Error. 


PROMISSORY NOTE--WHAT A SUFFICIENT NOTICE TO CHARGE EN- 
DORSER. 


A notice to the endorser of a promissory note must be sufficient on its face to charge him as the 
endorser, and cannot be aided or helped out by extrinsic facts. 

Such notice must, in such language as the holder may choose to adopt, inform the endorser of 
the fact that the note has been duly presented for payment, and that the maker has refused 
or neglected to pay it. 


Error to the Recorder’s Court of the city of Buffalo, to review a 
judgment of that court affirming a judgment of a Justices’ court. 

The action before the justice was for the recovery of the money 
due ona promissory note made by Andrew Cole, payable to the or- 
der of Benjamin Dole and endorsed by him. Dole being served with 
process, appeared before the justice and plead the general issue. On 
the trial before the justice the plaintiff produced the note, proved 
the making and endorsing thereof, a demand of payment of the maker 
in due time, his refusal to pay, and that on the same day of the de- 
mand he caused a written notice to be served on Dole, the endorser, 
in the words following : 


“ Buffalo, Sept. 8th, 1847. 


“ Dear Sir: A note of $22 50, made by Andrew Cole and paya- 
ble to your order, and endorsed by you, is due this day, and has not 
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been paid. You will therefore take notice that I am the owner and 
holder of said note, and look to you for the payment of the same. 
‘Yours, &c. C. R. Gorn.” 


And thereupon the plaintiff rested his case. The defendant, Dole, 
moved -for a non-suit, on the ground that the notice was not sufficient 
to charge him as endorser ; that is was defective in not stating that 
hype of the note had been demanded of the maker. 

he justice refused the non-suit, and gave judgment for the plaintiff 
against Dole for the amount of the note, interest and costs. The 
judgment was taken to the Recorder’s Court, by certiorari, and there 
affirmed. The judgment of the Recorder’s Court is now brought here 
by writ oferror. The only question made on the argument in this court, 
or presented by the case, relates to the sufficiency of the notice to the 
plaintiff in error, to charge him as endorser of the note made by Cole. 


W. H. Greene, for plaintiff in error. 
C. H. S. Williams, for defendant in error. 


March Term, 1849. Mu.uett, J., now delivered the opinion of 
the court :—The conditional nature of the endorsee’s contract is not 
denied in this case, nor is it denied that to make the endorser liable, 
the holder of the note must prove on the trial, that the payment of the 
note was properly demanded of the maker, and refused or neglected 
by him; or, in other words, that the note was dishonored by the ma- 
ker, and that the requisite notice was given to the endorser. The de- 
mand and non-payment were sufficiently proved before the justice, 
and the only question for our consideration relates to the sufficiency 
of the notice to the endorser. The notice was a written notice sub- 
scribed by Gold, the holder of the note, addressed to the endorser, 
dated and served the day the note became due, and stated that the 
note, describing it, was due that day and had not been paid, and that 
the subscriber was the owner and holder of the note, and looked to 
the endorser for the payment of the same. This presents the ques- 
tion whether it was necessary that the notice should inform the en- 
dorser that payment of the note had beendemanded of the maker. 
In this state, the sufficiency of the notice, when there is no dispute 
about the facts, is a question of law to be determined by the court. 
Vanhoesen v. Alstyne, 3 Wend. 75; The Bank of Utica v. Bender, 21 
Wend. 643; Remer v. Downer, 23 Wend. 620; Ransom v. Mack, 2 
Hill, 587 ; Spencer v. Bank of Salina, 3 Hill, 520. 

These decisions are in accordance with the English doctrine on the 
subject, as it was asserted by Buller, Justice, in the case of Tindale 
v. Brown, decided in 1786, (1 T. R. 169,) and generally maintained 
by the King’s Bench ever since. For the more recent English deci- 
sions on this subject, see the chancellor’s references in the case of Re- 
mer v. Downer, above cited. The same principle is adopted in seve- 
ral of the States. In Massachusetts, in the case of Gilbert v. Dennis, 
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3 Met. 495; Pinkham v. Macy, 9 Met. R. 374. In Pennsylvania, in 
the case of Beanzer v. Wightman, 7 Watts & Sergt. 261. In Michi- 
gan, in the case of Plate v. Drake, 1 Doug. Mich. Rep. 296, and by 
the Supreme Court of the United States, in the cases of The Bank of 
Columbia v. Lawrence, 1 Peters’ Rep. 578, Thompson, J., 582; Rhet 
v. Poe, 2 Howard’s U.S. Rep. 457, Daniels, J., 480 to 481; Harris 
v. Robinson, 4 How. U. 8. Rep. 336, Woodbury, J., 344 to 3465. 

This being the settled law, the question of the sufficiency of the no- 
tice cannot be avoided by the court, under any pretence of submitting 
it toa jury to say, whether the party could understand what was 
meant, or whether he was misled by it or not. It is true, there may 
be many facts connected with the question of proper diligence in 
giving notice, such as the residence of the parties, the course of com- 
munication between them, &c., which must be submitted to a jury, 
but the notice, however and whenever sent, must speak for itself. In 
a case like the one under consideration, there are no extrinsic facts for 
the jury to find, the notice was properly sent, and shows uponits face 
what information it gave the endorser, and the court must decide 
whether it is sufficient or not. The necessity of giving notice to the 
endorser, grows out of the legal construction of the obligation which 
he assumes by endorsing the note. Mr. Justice Story, in his Treatise 
on Promissory Notes, sec. 135, says: ‘* The endorsement ofa note, in 
contemplation of law, amounts to a contract on the part of the endor- 
ser, with and in favor of the endorsee, and every subsequent holder 
to whom the note is transferred. First. That the instrument itself 
and the antecedent signatures thereon are genuine. Second. That 
he, the endorser, has a good title to the instrument. Third. That he 
is competent to bind himself by the endorsement as endorser. Fourth. 
That the maker is competent to bind himself to the payment, and 
will, upon due presentment of the note, pay it at maturity. Fifth. 
That, if, when duly presented, it is not paid by the maker, he, the en- 
dorser, will, wpon due and reasonable notice given to him of the dishonor, 
pay the same to the endorsee or holder. The terms of this contract 
impose upon the endorsee or holder an obligation to make an attempt 
to obtain payment from the maker, and to give notice of such attempt 
and its failure to the endorser, and the performance of this obliga- 
tion is acondition precedent to the right of the holder to resort to ihe 
endorser for the payment of the note. Until the performance of this 
obligation on the part of the holder, the endorser’s liability is contin- 
gent—upon the performance, it becomes absolute. One part of this 
condition precedent to be performed by the holder is the giving of the 
notice to the endorser. What must this notice contain? The requi- 
sites of the notice, that is, what information it must.give to the endor- 
ser, must be prescribed by law, though the law requires no particu- 
lar form of words in which that information must be conveyed. Story 
on Bills of Exchange, § 390; Story on Promissory Notes, § 348. 

In his Commentaries on the Law of Promissory Notes, sec. 348, 
Mr. Justice Story says: ‘It is indispensable that the notice should 
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either expressly or by just and natural implication, contain in sub- 
stance the following requisites : 

‘1st. A true description of the note, so as to ascertain its identity. 

“62d. An assertion that it has been duly presented to the maker at its 
maturity, and dishonored. 

‘“¢ 3d. That the holder or other person giving the notice, looks to the 
person to whom the notice is given, for payment and indemnity.” 

The second requisite is the only one in question in this case. The 
counsel for the defendant in error, insists that it is not necessary in the 
notice to the endorser, to inform him that payment of the note had 
been demanded of the maker, and relies principally upon the case of 
Mills v. The Bank of the United States, 11 Wheat. Rep. 431, to sustain 
that proposition. Itis true, that some of the language of the learned 
judge, who delivered the opinion of the court in the case of Mills v. 
The Bank of the United States, disconnected from the subject matter of 
the case, would seem to favor the assumption of the defendant in error, 
but applied to the case then under consideration, the opinion merely 
decides that a notice to an endorser of a note, describing it as payable 
at a particular bank, on a certain day, and endorsed by him, had been 
protested for non-payment, was not fatally defective by reason of its 
not stating that payment was demanded at the bank when the note 
became due. See Ch. J. Shaw’s review of the opinion in the case of 
Mills v. The Bank of the United States, 3 Met. Rep. 495. | 

But whatever may be considered as decided in the case of Mills 
v. The Bank of the United States, the opinion of the court was deli- 
vered by Mr. Justice Story, in February, 1826, and before the par- 
ticular requisites of a notice to an endorser had been a subject of 
much judicial discussion. About this time the particular point now 
under consideration, became a subject of extensive litigation in the 
English courts, which occupied their attention for several years. In 
1825, it was decided by the King’s Bench, in Harily v. Case, Abbott, 
C. J., delivering the opinion, that a notice from the holder of a bill 
of exchange to the endorser, in the following form, “I am desired 
to apply to you for the payment of the sum of £150, due to my- 
self on a draft drawn by Mr.S8. on Mr. Case, which I hope you 
will, on receipt, discharge, to prevent the necessity of law proceed- 
ings, which otherwise will immediately take place,” was insufficient 
to charge the endorser, because it did not apprize the party of the 
fact of dishonor. The C. J. says, that no particular form of words 
is necessary in such a notice, but the language used must be such 
as to convey notice to the party what the bill is, and that pay- 
ment of it has been refused by the acceptor. 4 Barn. & Cres. 339; 
S.C. Dowling & Ryland’s Rep. 505; 10 Eng. Com. Law Rep. 350. 
About the same time the great case of Solarte v. Palmer, originated 
in the common pleas. Lord Tenterden, at nisi-pruis, instructed the 
jury that a letter from the attorney of the holders, addressed to 
the endorsers of a bill of exchange, in the following words, ‘“ Gen- 
tlemen—A bill for £683, drawn by Mr. Joseph Keats upon Messrs. 
Daniel, Jones & Co., and bearing your endorsement, has been put 
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into our hands by the holders, (naming them,) with directions to 
take legal measures for the recovery thereof, unless immediatel 
paid to yours, &c.,” was insufficient to charge the endorser, to whieh 
direction the plaintiff excepted. The bill of exceptions stated that 
the C. J.did then and there declare and deliver his opinion to the 
jury, that the letter was not a sufficient notice of the dishonor and 
non-payment of the bill of exchange to entitle the plaintiffs to main- 
tain their action against the defendants, and that the jury there- 
upon gave a verdict for the defendants. The court, upon the bill 
of exceptions, having overruled the decision of the chief justice, and 
given judgment for the plaintiff, this judgment was taken into the 
Court of Exchequer Chamber by writ of error; and in A. D. 1231, 
was reversed by the unanimous concurrence of all the members of 
the court. The leading opinion on the reversal was delivered b 
Tindal, C. J., who sustained the nisi-prius decision of Lord Tenter- 
den, gad, in his opinion, says—‘ The notice should at leastinform the 
party to whom it is addressed, either inexpress terms or by necessary 
implication, that the bill has been dishonored. In this notice we think 
no such information is conveyed in terms, or is to be necessarily im- 

lied from its contents. It is perfectly consistent with this notice, that 
the bill has never been presented at all.’’ 7 Bingham, 350; 20 Eng. 
Com. Law Rep. 226. 

This case was appealed to the House of Lords, and decided 
there in 1834, upon which the judgment of the Court of Exche- 
quer Chamber was affirmed. Park, J., delivering the leading opi- 
nion, says—‘ The letter of the plaintiff’s attorneys did not amount 
to a notice of the dishonor of the bill, as such notice ought in ex- 
press terms, or by necessary implication, to convey full information 
that the bill had been dishonored.” Lord Brougham, C., concurred 
in the opinion, on the authority of Hartly v. Case, the unanimous de- 
cision of the Exchequer Chamber, and the 5th edition of Bayly on 
Bills, and remarked, ‘that the case was too clear for an appeal.” 
The decision of the House of Lords was concurred in by all the 
judges present, to wit: Williams, J., Bolland, B., Alderson, B., Pat- 
teson, J., Taunton, J., Littledale, J., Vaughan, J., and Gaselee, J. 
1 Bing. N.C. 194; 27 Eng. Com. Law Rep. 351. 

The next case in point of time is that of Boulton v. Welch, decided 
in the Common Pleas, in 1837. Park, J., at nisi-pruis, had decided 
that a notice from the holder to the endorser of a promissory note, 
describing the note by its amount, the maker’s name, its date and the 
time of its payment, and stating that it was endorsed by him, and that 
‘it became due yesterday, and was returned to him (the holder) un- 
paid,” and requesting payment forthwith, was not sufficient. A ver- 
dict, however, was taken for the plaintiff, with leave to the defendant 
to move fora nonsuit. On the hearing of the rule nisi for a nonsuit, 
Tindale, C. J., said—* It did not appear from the letter, (notice,) by 
necessary inference, that the note had been dishonored. The rule 
requires that either expressly or by necessary inference, the notice 
should disclose that the bill or note had been dishonored ; here the no- 
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tice only states that the note had become due and had been returned 
unpaid. I think, therefore, that the notice is insufficient, and that 
this rule must be made absolute.” Park, Bosanquet, and Coltman, 
Justices, expressly concurred on the authority of Hartly v. Case, and 
Solarte v. Palmer, 3 Bing. N. C. 683; 32 Eng. Com. Law Rep. 283. 
In the case of Phillips v.Gould, Patteson, J., at the sittings in London, 
in 1838, ruled that notice from the holder to the endorser of a bill of 
exchange, stating that a bill of exchange (describing it) lies at my 
office due and unpaid, was not a good notice of the dishonor of the 
bill, and referred to the case of Solarte v. Palmer, as decided by the 
House of Lords, 8 Carrington & Payne, 335; 34 Eng. Com. Law 
Rep. 425. 

Tn the case of Strange v. Price, decided in the Common Pleas, 
in 1839, that court, on the authority of Hartly v. Case and Solarte v. 
Palmer, decided that a notice in substance as follows: ‘Messrs. 
8. & Co. inform Mr. P. that Mr. B.’s acceptance, £57 5s. 5d.j,is not 
paid. As endorser Mr. P. is called upon to pay the money, which 
will be expected immediately,” was insufficient. Denman, C. J., 
Littledale, Patteson, and Coleridge, Justices, concurring. 10 Ad. 
& Ellis, 125; 37 Eng. Com. Law Rep. 71. 

In the case of Messenger v. Southey, decided in the Common Pleas, 
in 1840, the question of the requisites of a notice to an endorser of a 
bill of exchange again came before the court forconsideration. The 
notice was in this form: ‘‘ Sir; This is to inform you that the bill I 
took you, £15 2s. 6d., is not took up, and 4s. 6d. expenses, and the 
money I must have immediately. My son will be in London on Fri- 
day morning”—was within the previous decisions insufficient. Tin- 
dale, J., delivering the opinion of the court. Manning & Granger’s 
Rep. 7639 ; Eng. Com. Law Rep. 360. 

The last English case to which I am able to refer, is that of Furse 
v. Sharwood, decided in the King’s Bench, in 1841, in which, after a 
review of all the previous cases, it was determined in substance that 
the notice of the dishonor of a bill, by whatever party given, is insuffi- 
cient if it merely state that the bill has not been paid when due. 2 
Ad. & Ellis Rep. N. S. 338; 42 Eng. Com. Law Rep. 726. Thus, 
after a kind of judicial obstinacy on the part of some of the judges of 
the common pleas, for about sixteen years, it is finally settled by all 
the courts, with the express concurrence of the ablest judges of one of 
the most commercial nations on earth, that when there is no dispute 
about the facts, the sufficiency of notice toan endorser of a bill or note 
is a question of law, and that the notice must, by its language, directly 
or by reasonable implication, inform the endorser that the paper has 
been dishonored, or the court will declare it insufficient. 'The same 
principle was adopted by the Supreme Judicial Court of Massachu- 
setts, in 1842, in the case of Gilbert v. Dennis, 3 Met. Rep. 495, and 
adhered to by the same court in 1845, in the case of Pinkhamv. Macy, 
9 Met. Rep. 174. In this last case, Shaw, C.J., reasserts the rule 
that the “‘ notice must be such as to inform the endorser, either in 
terms or by reasonable implication, that the note is dishonored, that 
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is, that it has been presented for payment and payment refused, or 
other acts done which is deemed equivalent.” 

It appears by the digests that the same rule is adopted in several of 
the other States, but I have not time to refer to the decisions. _ 

In 1845, after these repeated and almost annual adjudications of the 
English, and some of the highest American courts, for twenty years, 
the same learned jurist, who delivered the opinion in the case of Mills 
v. The Bank of the United States, in his Commentaries on Promissory 
Notes, not only states the ‘indispensable requisites” of the notice to 
an endorser, as above quoted from sec. 348, but in sec. 350, as to the 
statement in the notice, that the note has been duly presented and dis- 
honored, says—* This statement is essential to establish the claim or 
right of the holder, or other party giving notice, for otherwise he will 
not be entitled to any payment from the endorser. It will be suffi- 
cient, indeed, if the notice sent, necessarily, or even fairly, implies by 
its terms that there has been a due presentment and dishonor at the 
maturity of the note, but mere notice of the fact that the note has 
not been paid, affords no proof whatever that it has been present- 
ed in due season, or even that it has been presented at all.” And 
in sec. 354, the same learned author, after remarking that the rule 
adopted in the American courts upon the subject, is far more libe- 
ral than that generally maintained in the English courts, says— 
‘‘ If, however, there be no statement of the dishonor of the note, 
nor any thing from which it can fairly be implied, that due present- 
ment has been made, the notice would seem to be fatally defective.” 
This rule requires only that the endorser should have notice of the dis- 
honor of the note. Whatever will show the dishonor is sufficient, 
where a note is made payable at a bank, or other particular place, 
it is the business of the maker to have funds there at the time to take 
it up, and if he neglect to do so he dishonors his note, and it is suffi- 
cient to inform the endorser of that fact. No personal demand of the 
maker is necessary. But the maker of a negotiable promissory note, 
payable at large, which may be transferred ad infinitum, without his 
knowledge, does not dishonor his note until upon due presentment 
and demand he refuses or neglects to pay it. In such case, the holder 
must make a personal demand, or what is equivalent to a personal 
demand, of the maker, before he can claim as against the endorser, 
that the note is dishonored. Taylor v. Snyder, 3 Denio, 145; Gil- 
more Vv. Speis, 1 Barb. 8. C. Rep. 158. I confess I am unable to per- 
ceive upon what ground this rule canbe called illiberal. It prescribes 
no particular form of notice, which business men must go to a law book 
to learn, and which must be adhered to even at the expense of sub- 
stance. It simply requires the holder, in such language as he may 
choose to adopt, to inform the endorser of the fact that the maker, on 
being called upon, has neglected to pay the note. That the contin- 
gency upon which the endorser’s promise to pay the note depended, 
has happened, and that his liability has become absolute, or in other 
words, to do what he agreed to do, as the condition of having the en- 
dorser’s security. This is a condition of the contract important to 
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the endorser, whose rights are as worthy of protection as those of the 
holder, and I do not see upon what principle the courts can deprive 
him of its benefits. It is no answer to say that the holder cannot re- 
cover in an action against the endorser, without proving the dishonor 
of the paper by the party primarily liable. The endorser is not 
bound by his contract to incur the trouble, expense and business dis- 
credit of a lawsuit to find out his liability. He contracted for a cheap- 
er, fairer, and more business-like mode of information, and he has a 
right to it, and by the rules of fair dealing he has a right to rely on 
it. And I have no doubt that if an endorser has been induced to pay 
the paper endorsed by him, by a false notice of its dishonor, he may 
recover back the money from the party who has thus fraudulently ob- 
tained it. 

It was suggested on the argument, that the rule contended for is 
too inflexible and unvarying for practical business purposes ; that the 
activity of commercial pursuits could not safely be cramped by fixed 
rules on this subject. If it is necessary that this subject should be 
regulated by law, it is highly proper that that law, however liberal 
and expanded it may be, should be fixed and invariable. That this 
subject should be governed by law, is a conclusion not only of rea- 
son but of experience. Commercial business dreads nothing so much 
as uncertainty ; it can adapt itself to almost any fixed system, but 
cannot endure change and mutability in asystem by which it is to be 
governed. Uncertainty destroys business confidence and discourages 
enterprise. What man would deal in commercial paper, which in 
some form or other must in all commercial countries be to a great ex- 
tent the medium of exchange and business, if the liabilitiy of the 
parties to it was from time to time, and again and again, to be left to 
the verdict of a jury, who, with the purest motives and highest intel- 
ligence, have, from their organization, no power to produce unifor- 
mity of decision. The necessity of fixed rules on the subject of no- 
tice to endorsers was strongly advocated by Lord Mansfield, and the 
evils of judicial hesitancy to declare such questions to be questions of 
law and not of fact, noticed by Buller, J., in the case of Tindall v. 
Brown, above referred to. In alluding to the course of English deci- 
sions on this subject at that time, the last mentioned honest and learn- 
ed judge remarked that ‘“ The numerous cases on this subject reflect 
great discredit on the Courts of Westminster. They do infinite mis- 
chief in the mercantile world, and this evil can only be remedied by 
doing what the court wished to do in the case of Metcalf v. Hale, by 
considering the reasonableness of time a question of law and not of fact. 
This evil, which would be as great now as it was then, has been re- 
medied by tke adoption of the rule proposed, and the measure has 
received the approbation of the business experience and the judicial 
wisdom of three generations, and I have no doubt that it ought to be 
sustained, for its conformity to the contract between the parties, for 
its own intrinsic reasonableness, and for its fitness to promote the 
safety and prosperity of commercial transactions. After are exa- 
mined this question more with reference to the importance of the 
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principle involved in it, than the amount in controversy between the 
parties, I have come to the conclusion that the sufficiency of the no- 
tice under consideration was a question of law, that the notice was 
clearly defective, that the Justice and the Recorder’s Court erred in 
sustaining it, and that for this reason the judgment of the Recorder’s 
Court, and that of the Justice, must be reversed. 


Hoyt, Presiding Judge, and Justices Situ and Marvin, concurred. 





————— 





Conrt of Common Pleas, 
Before the Honorable M. ULSHOEFFER and Judges Incranam and Daty. 
LEMUEL Sisson against Evan STEVENSON. 
BREACH OF COVENANT—WARRANTY—PLEADING. 


Covenant on a bill of sale of a steamboat which was sold free from incumbrances. It appeared 
that after the sale several bills for wharfage, &c. were presented to plaintiff, and that under 
a threat of seizure, the plaintiff paid $114 13. The complainant set out the agreement 
and facts, and alleged that the bills for wharfage were liens by which the vessel could be 
seized by attachment or by warrant of distress. Demurrer on the ground that no breaches of 
covenant had been assigned, and that by the law of this state a distress could only be levied 
on goods, &c. 

Held, that the complainant showed a good cause of action; that any claim for which the ves- 
sel might be seized, might be treated as a cause of damage. That the plaintiff using the 
phraseology ‘“ warrant of distress,” was immaterial, and might be treated as surplusage. 
Judgment for plaintiff, with costs. 


Tuts was an action brought to recover damages for breach of cove- 
nant contained in a bill of sale, given by defendant to the plaintiff, of 
the steamboat James Madison. 

The covenant for the breach of which the action was brought, was 
in these words : 

** And I, the said Evan Stevenson, have, and by these presents do 
promise, covenant, and agree, for myself, and my heirs, executors 
and administrators, to and with the said Lemuel Sisson, his heirs, ex- 
ecutors, administrators and assigns, to warrant and defend the said 
steamboat James Madison, vessel, and all the other before mentioned 
appurtenances, against all and every person and persons whomso- 
ever.” ~ 

The complainant alleged as breach of the covenant, that after the 
sale three several bills for wharfage, which had accumulated against 
the vessel before the sale, two of which were for wharfage in New- 
York and the other at Albany, were presented, and threats of seizure 
of the vessel and appurtenances were made, under which the plain- 
tiff was compelled to pay the same toavoid a seizure of the vessel 
and appurtenances, to his damage of $114 48. 

The complainant also set up that it was understood and agreed at 
the time of the delivery of the bill of sale, the vessel was free and 
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clear of all incumbrances and liens whatsoever, and then alleged 
that the said bills for wharfage were liens by which the vessel could 
be seized by attachment or by warrant of distress. 

The defendant demurred thereto. The following were the grounds 
of demurrer : 

1. That the complaint did not set forth any breach of the cove- 
nant in the bill of sale to warrant and defend the title of the vessel. 

2. That the complaint did not set forth that the vessel had lain 
at any wharf twenty-four hours, nor that the master and owner of the 
vessel had refused or neglected to pay the wharfage named in the 
complaint, or to give satisfactory security for the payment of the 
same, after having been required by the owner or wharfinger, by no- 
tice in writing to pay such wharfage, or to give such security, left on 
board with the mate or one of the hands belonging to the vessel. 

3. That the complaint did not set out any claim or claims against 
the said vessel and her appurtenances, for which the said vessel could 
have been seized and detained by warrant of distress., 

4, That the complainant did not show how or in what manner the 
plaintiff was compelled to pay $114 43, or any part thereof, to save 
the vessel from seizure. 

And in the March special term the case came on before his honor 
Justice Ingraham for argument as an issue of law. 


Jesse C. Smith, for defendant, made the following points in support 
of the demurrer : 

First. The complaint shows that the only covenant in the 
bill of sale was a warranty of title. But the breaches set out are of 
an agreement that the vessel was free and clear of incumbrances. 

Second. The complaint alleges that there were certain claims 
and liens upon the vessel at the time of the sale for wharfage, for each 
of which said vessel was liable to be seized and detained by warrant 
of distress. 

The statute giving power to distrain for wharfage in the city of 
New-York, gives no right to distrain on the vessel, but upon property 
on board the vessel, and that for each twenty-four hours, and after 
demand and written notice to pay such wharfage, or give security for 
the same, left on board with the mate or one of the hands belonging 
to the vessel, none of which are alleged to have been complied with. 
Rev. Laws, 1813, vol. 2, p. 430, 431, sec. 217. 

Besides this there is no statute giving a right to distrain for wharf- 
age in Albany. 

Third. The complaint does not then show how or in what 
manner the plaintiff was compelled to pay $114 48, or any part 
thereof, to relieve the said vessel from seizure. 


D. McMahon, Jr., in reply, made the following points for the plain- 
tuff. 

First. The covenant to warrant and defend the vessel and the ap- 
purtenances against any and all persons whomsoever,” is broken, 
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upon proof of a valid existing claim against, or lien upon the vessel 
for which she could have been taken by warrant of distress or attach- 
ment. 

Second. The breach is sufficiently set forth in the complaint, because 
it sets up three distinct claims for wharfage, two claims arising in 
the port of New-York, and one claim arising in the port of Albany, 
all within tide waters. ‘ 

Third. As to the lien for wharfage—1st. In Admiralty—Wharfage 
may be collected in the admiralty courts without reference to the lo- 
cal laws—and a lien in rem, exists against the vessel, the admiralty 
jurisdiction extending to tide waters. Gardner on Ship New-Jersey. 
1 Peters’ Adm’ty Decisions, p. 223 and 228. 2nd. By the Local 
Laws,—By charter of Albany, granted by Gov. Dougan, in reign 
of James II. all the profits, benefits and advantages that should 
or might accrue or arise at all times thereafter, for anchorage or 
to wharfage in the harbor, port or wharf of said city, are given to the 
said city of Albany, and in 5th Hill, p. 78, that charter is referred to 
and an action sustained on it—which is confirmed in 7 Hill. 

2 Rev. Laws, p. 429, provide for a seizure and distress of the appur- 
tenances of the vessel, for wharfage arising in New-York, and point 
out certain particulars on the part of the wharfinger, which are substan- 
tially averred.in the complaint. 

But as between the wharfinger and the defendant, the plaintiff is 
not bound to aver with particularity all the steps of the wharfinger, 
because it is not his business to litigate with the wharfinger claims 
which are liens, with all the technicality that the defendant’s might 
have done. It is sufficient to aver that the wharfinger served notices 
on him, and made threat of seizure thereunder, and therefore that he 
was compelled to pay in order to relieve the vessel from the notified ar- 
rest—which facts are certainly breaches of the covenant of warranty. 

Fourth. In any event the complaint sets up a cause of action, 
because it sets up that at the time of delivering the bill of sale by de- 
fendants to plaintiff, the defendant represented to, and agreed with the 
plaintiff that the vessel was free and clear from all claims and liens 
whatsoever, and sets up further the existence of the claims and liens at 
the time of the agreement, and consequently the falsity of the defend- 
ant’s representations, and the payment by plaintiff of all liens and 
claims in order to avoid the arrest of his vessel, and waives the tort b 
claiming to recover the amount paid, as so much paid to the defend- 
ant’s use. 


IneranamM, J. I think the complaint in this case shows a good 
cause of action. 

It sets out an agreement to warrant the title to the vessel, and that 
it was free from liens and incumbrances, that the plaintiff was obliged 
in consequence of threats of seizure for wharfage, alleged to be due, 
to pay moneys amounting to upwards of $100 for wharfage which was 
a lien upon the vessel. 


32 
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The demurrer admits the facts, but the defendant contends 
that the law of this state only authorized a distress on goods, &c., 
on board of the vessel. This is so, but still the vessel was 
also liable, and might have been proceeded against in a differ- 
ent court. Whether the plaintiff is right in saying by warrant of dis- 
tress or not, is immaterial. Under the present system of pleading those 
words are to be treated as surplusage. Any claim for which the 
vessel was liable, and might be seized, may be treated as cause of 
damage. Under such acovenant the question is not whether the de- 
fendant can make out a defence to the claim—but whether the com- 
plaint on its face, if the facts stated are proved, makes out a cause of 
action. I think there can be no doubt of this, and that the plaintiff 
is entitled to judgment. 

Judgment for plaintiff on demurrer with costs. 





SELECTIONS FROM RECENT ENGLISH DECISIONS. 


House of Lords. 


O’Brien v. Recinam, McManus v. Reeinum.—10¢h and 11th May, 
1849. 


HIGH TREASON—WRIT OF ERROR. 


Upon writ of error from the Court of Queen’s Bench, Ireland, Held: Ist. That the statement 
in the caption that the commission had been executed by three commissioners, was not made 
uncertain by the further statement that the commission included others besides the three 
judges. 2d. That the plaintiffs in error were not entitled to a copy of the indictment and list 
of witnesses as of right—the 36 G. 3, c. 7, not extending to Ireland. 3d. That the levying 
war, &c., in Ireland, was treason under the 25 Edw. 3, c. 2, which was extended to Ireland 
by Poyning’s acts. 4th. That the omission of the words “of death,” in the allocatus why 
the court should not pronounce judgment, was immaterial. 

Quere, whether, if the plaintiffs in error were entitled to a copy of the indictment and list of 
witnesses, the objection of non-delivery could be made the subject of a plea. 


TE writs of error in these cases were brought to reverse the judg- 
ment of the Irish Court of Queen’s Bench on a writ of error against the 
judgment pronounced against the appellants. The objections taken 
in the writs of error were, 1st. That by the caption of the indictment 
it did not appear that there was any jurisdiction in the judges before 
whom the prisoner was tried soto try and convict him. 2d. That a 
declaratory plea pleaded by the prisoner, claiming a right to the de- 
livery of copies of the indictment and the jury panel and the list of 
witnesses, ten days before arraignment, was held to be bad on de- 
murrer, and the demurrer to that plea was allowed. (25 Ed.3,c. 
32; 7 W. 3,c. 3; 7 Anne,c.7; 36 G.3,c.7; 57G.3,c.6; 11 
and 12 Vict. c.12.) 3d. That by the effect of Poyning’s act, the 
statute of Eward 3d, regarding treason, was not extended to Ireland ; 
and, 4th. That the allocatus in which the prisoner was asked what 
he had to say “‘ why the court should not give judgment against him,” 
was defective from the omission of the words “ of death.” 
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Sir Fitzroy Kelly, Napier, and Sir Colman O’Lochlen, for Mr. 
O’ Brien. 








O'Callaghan, Seager, and McMahon, for Mr. McManus. 


The Attorney General, the Irish Attorney General, Welsby, and Pea- 
cock, for the Crown. 


The Lord Chancellor having stated that the learned judges were 
unanimously of opinion that the writs of error could not be supported, 
the attorney general was stopped, and the following question submit- 
ted to the judges—* Whether the plaintiffs in error had maintained 
the errors assigned ?” 

The judges having withdrawn, upon their return their opinion was 
read by 


Wipe, Lord Chief Justice :—The first objection was founded on 
the facts disclosed in the caption, that the commission had been exe- 
cuted by three commissioners nominated for that purpose, acting un- 
der a commission directed to them and others. The judges were of 
opinion that the statement of the appointment was sufficient, and not 
made uncertain by the further statement that the commission includ- 
ed others besides the three judges. The second question involved 
two points :—I1st. Whether a prisoner indicted for high treason was 
entitled as of right to a copy of the indictment and a list of the wit- 
nesses, ten days before trial; and, 2dly. Whether that objection was 
properly made the subject of a plea. They were of opinion that the 
plaintiffs in error were not so entitled, and it was therefore unneces- 
sary to consider whether the objection of non-delivery could be made 
by a plea. The right was put on the provisions of the 56 G. 3, c. 7, 
which it was contended the 57 G. 3, c. 6, and 11 and 12 Vict. c. 12, 
extended to Ireland, but they were unanimously of opinion that the 
36 G. 3, c. 7, was in no way operative in Ireland. The next ob- 
jection that the counts of the indictment charging a levying of war, 
&c., in Ireland, did not contain any offence known to the law, also 
failed. The 25 Edw. 3, c. 32, which declared the offence there 
charged to be treason, was extended to Ireland by Poyning’s acts. 
The next objection, which applied to the allocatus, also failed. The 
objection as to the challenges had been very properly abandoned in 
the argument. 


The judges having agreed unanimously in their opinion, 


The Lorp CHaNncELLoR moved that the judgment of the court be- 
low for the defendant in error should be affirmed. 


Lords Lynpuurst, Brovenam and Campsetu having expressed 
their concurrence with the opinion of the judges, judgment was given 
for the defendants in error. 
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Lievesey v. Lizeveszy.—23d April, 1849. 


WILL-——CONSTRUCTION=-ELDEST SON. 


Where 2 testatrix had excluded from the bequest her daughter’s eldest son, or such of her sons 
as by the death of an elder brother might become the elder son, the death of the eldest son 
after the testatrix did not affect the bequest, and the second son becoming the eldest before 
the youngest attained twenty-one, was excluded. 


TuHE testatrix, Jane Worthington, by her will dated April, 1805, de- 
vised certain freehold estates, and made several especial bequests, 
and inter alia bequeathed a sum of ten guineas to the eldest son of 
her daughter, Eliza Lievesey, leaving him no larger sum, because he 
would have a handsome provision out of his father’s and grandfather’s 
estates. She then devised all the residue of her estate and effects, 
real or personal, to executors on trust, to pay one moiety to the chil- 
dren of her daughter Jane, to be equally divided amongst them 
when the youngest should attain twenty-one. But if any should die 
leaving lawful issue, such issue should take the share of the deceased 
parent, and if her daughter Jane should have no lawful issue, or such 
children die under 21, the moiety should go to the children of her 
daughter Eliza. The testatrix then directed the other moiety of her 
estates and effects tobe paid to the children of her daughter Eliza, their 
heirs, &c., when the youngest should attain twenty-one, except her 
eldest son, or such of her sons as might by the death of an elder brother 
become the eldest son. The testatrix died in June, 1815, leaving her 
two daughters surviving, and the will was proved by her daughter 
Jane, Hn surviving executrix. Eliza Lievesey had five children, 
the eldest of whom was a son, and attained twenty-one in 1817, 
and died without issue in 1827, whereupon the second son, James 
Worthington pioveney: the present appellant, became the eldest son. 
The third child died under twenty-one, and the fourth and fifth 
were the respondents, Mary Carter Lievesey, a lunatic, and Hard- 
ing Lievesey, who attained twenty-one in 1825, and 1830, respec- 
tively. The testatrix’s other daughter, Jane, had two children. In 
Easter Term, 1822, a bill was filed to establish the will, and a re- 
ference was made tothe Master. Several bills of revivor and sup- 
plement were made necessary in consequence of the death of some 

arties, the marriages of others, and the birth of children. On the 
eee before the vice-chancellor, in 1842, his honor was of opinion 
that James Worthington Lievesey had become an eldest son, and 
was not entitled to take any share in the residuary estate, and that 
the moiety was divisible between Mary Carter Lievesey and Hard- 
ing Lievesey, as tenants incommon. An appeal from the decree 
was heard by Lord Chancellor Lyndhurst, in 1844, who, in July, 
1846, dismissed it without costs. Whereupon this appeal was pre- 
sented to reverse the former decree. 


Rolt and Speed, for the appellant, contended that the eldest son 
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was the eldest son at the death of the testatriz, and that the reason for 
the exclusion of the eldest son had not taken place, as the eldest son, 
Edmund, had come into most of the property soon after attaining twen- 
ty-one, and had given it by will to Mary Carter Lievesey, who ought, 
therefore, to be excluded from the moiety of the testatrix’s estate. 


Bethell and Stinton, for the respondents. 


Tue Lorp CHancettor said, that the words in the will were 
perfectly free from doubt, and no artificial rules of construction were 
required. It was clear that the person who was or should become an 
eldest son, was excluded from taking a share of the moiety of the re- 
sidue. The appellant had become an eldest son by the death of his 
elder brother, before the youngest child attained twenty-one. The 
court would not introduce phrases to make a will perfect, after events 
had happened, on the presumption that the testatrix would have 
spoken differently if she had foreseen those events. The words of 
the exclusion were sufficient, and the appeal must be dismissed with 
costs. 








—_—— 
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[FROM THE LONDON LAW MAGAZINE, OR QUARTERLY REVIEW OF JURISPRUDENCE, 
FOR NOVEMBER, 1848.] 


DR. DUER’S MARINE INSURANCE. 


The Law and Practice of Marine Insurance, deduced from a critical examination 
of the adjudged cases, the nature and analogies of the subject, and the general 
usage of commercial nations. By Joun Dugr, LL, D., 2 vol. 8vo, New- 
York: 1845-46. 


WE cannot render a greater service to our readers than to call their atten- 
tion to this remarkable work, of which we propose to give some account. 
It is the production of a well known and highly distinguished American 
lawyer, and much as the labors of Chancellor Kent and of Mr. Justice 
Story, and of some other American jurists, have been appreciated in this 
country, we are confident that the work of Dr. Duer on the important 
contract of Marine Insurance, will not suffer by a comparison with the 
writings of any other jurist. It is, so far as it has gone, the most complete 
and able work on the subject which has ever appeared in our language ; 
and though published in America, it will be found as useful to the Eng- 
lish as it can be to the American lawyer. Indeed, the greater part of 
the work is founded on the decisions of our own courts; and the illus- 
trations which are derived from the law and practice of America and 
of Continental Europe, add great additional value to this publication. 

This work is also eminently practical, and its plan and execution are 
so excellent as to render it an indispensable acquisition to every person 
who desires to understand the principles and practice of Marine Insu- 
rance. 

The plan of this work is somewhat original, and we think, extremely 
useful. Instead of giving a mere digest of reported cases, under parti- 
cular heads, with occasional remarks, which has been too much the cha- 
racter of most of our juridical publications, it first explains and illus- 
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trates, in a lecture or commentary, the principles and rules applicable 
to each head or branch of the contract, and then, in a supplement, which 
immediately follows, it analyzes and comments upon the various leading 
decisions and authorities bearing upon these principles and rules. It 
thus furnishes the student, as well as the practical lawyer, in the most conve- 
nient and useful form, not only with the general principles and rules which 
he must apply to each case as it occurs, but also with those illustrations de- 
rived from the leading decisions, or other authorities, by which the rules 
and principles, previously laid down, may be tested and explained. In the 
course of these illustrations, Dr. Duer comments with singular ability, upon 
the several decisions and other authorities to which he refers ; and he does 
not hesitate to point out, though uniformly in a most becoming spirit, any 
deviation he observes, or to which he deems it right to call the attention of 
his readers, from the correct principle or rule which he thinks applicable to 
the case. This is avery valuable part of the work; and it is one which 
might be usefully followed by our own juridical writers. It requires, 
doubtlessly, to its proper execution, a perfect comprehension of the subjects 
under discussion, and a thorough knowledge of the law and practice appli- 
cable to the point at issue ; but, without such qualifications, no person should 
aspire to the rank of instructing others in any department of jurisprudence. 

The work commences with an ingenious and learned discourse on the 
question which has been so frequently agitated, as to whether the contract 
of insurance was known to the ancients, and particularly to the Roman law- 
yers. Thisis by far the most full discussion of this question which is any 
where to be found. 

The account which this learned writer next gives of the introduction of 
the contract of insurance in modern times, is very interesting, and his review 
of the various authors who have treated of this contract, is exceedingly full 
and accurate. 

After these introductory matters, which are not without their use even to 
practical lawyers, Dr. Duer proceeds to the main object of his work. His 
arrangement is very different from what has been usually followed in simi- 
lar treatises, and leads him to discuss many topics connected with marine 
insurance, as to which no information is to be found in any of the ordinary 
treatises on the subject. He begins by treating of the policy and of the 
parties to the contract, but in treating these matters he discusses all the doc- 
trine relating to dlegal insurances, and in this part of the work he gives much 
original and valuable information on the subject of the breach of municipal 
laws, of the insurance of enemy’s property, of trading with the enemy, of 
neutrality, of contraband of war, of blockade, of domicil, and of the right of 
search, and of several collateral topics, which, though all essential to a com- 
plete view of marine insurance, have never been introduced into any of our 
ordinary treatises on that subject. 

It will thus be seen that this work aspires to the hfgh rank of an inter- 
national treatise on marine insurance, giving the law applicable to the con- 
tract during war, as well as during peace, and thus combining a complete 
view of this contract. With this object in view, Dr. Duer has made ample 
use of all the English and foreign authorities which treat on this subject, 
and he has very skilfully presented to his readers the results of his great 
and laborious research. 

In the first lecture, or commentary, (for the work is divided into lectures, 
as if addressed to students,) the author discusses all that relates to the form 
and execution of the policy. And here he explains the rules on this subject, 
which have been adopted in England and in other European states, and 
also in America. To show how completely this work may be viewed as 
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a practical English authority, we may remark in passing, that the discus- 
sions into which the author has entered as to the English stamp laws, as 
applicable to policies of insurance, and as to the alterations which may be 
made on the policy without affecting the stamp, are as satisfactory as any 
professional lawyer could desire. 

The next lecture relates to the construction of the policy; and contains 
one of the best chapters which was ever written on the interpretation of con 
tracts. - 

In the subsequent lecture the learned writer discusses with consummate 
ability, an important question in the construction of a policy, as to what will 
constitute such a valid usage as may be permitted to be given in evidence 
for the purpose of controlling or explaining the terms used in a policy. 

After discussing these matters, the author is led, in order to complete bis 
plan, when treating of parties to the contract, to discuss the subject of dlegal 
ansurances. And on this branch, he treats first of insurances which are ille- 
gal, as in breach of municipal laws; and here he introduces a subject which, 
if glanced at by some previous authors on insurance, has certainly never 
been so fully or satisfactorily explained and discussed as by Dr. Duer; and 
the “ proofs and illustrations” which he subjoins are of the greatest practi- 
cal value. 

The next subject of illegal insurance relates to the enemy’s property ; 
and here the learned author discusses a branch of international law, as to 
which there has often been much misapprehension, but which he explains 
and illustrates in a singularly able and satisfactory manner. 

The succeeding lecture also relates to the insurance of enemy’s property ; 
and it contains a very full and able discussion of the law of domicile, so that 
the character of enemy may be clearly ascertained. ‘ 

The next lecture relates to ‘trade with the enemy,” and explains how far 
neutrals carrying on such trade can effect valid insurances. This leads to a 
discussion as to licenses and as to contraband of war, and other collateral 
matters, which are all treated with the vigor and talent which characterizes 
every part of this able work. 

The learned author next discusses those questions which relate to the 
breach of neutrality, and in the course of this discussion he treats largely of 
the subject of blockade, and of the consequences to which it leads. We do 
not know any work in the English language in which this subject is so fully 
and learnedly discussed. 

In the following lecture the discussion relates to the right of neutrals to 
carry on any trade during war from which they are excluded during peace, 
and it discusses various topics touching the breach of neutrality. In the 
course of the discussion, the learned author adverts to the much agitated 
question as to the right of search of neutral merchant ships, by the cruisers 
of the belligerent powers; and with a candor which might be anticipated 
from his vigorous intellect, he frankly admits this right of search as an indis- 
pensable concomitant of war, and repudiates the opposite doctrine, which 
has been so often urged, on the principle that free bottoms make free goods: 
His disquisitions on the resistance to the right of search are extremely valu- 
able, as contributions to international law. And with this valuable lecture, 
together with the “ proofs and illustrations” appended to it, the first volume 
concludes. 

The first lecture in the second volume relates to the parties to the contract 
and to the assignment of the policy ; and the next lecture relates to insurances 
effected by agents. The work is worth possessing for these lectures alone. 
In the course of this discussion the law of lien, as applicable to agents, is very 
clearly explained and illustrated. 
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The next subject of discussion relates to the effect of the concealment of 
material facts upon policies of insurance, and of the duty to the insurer to 
make a full disclosure, and the limitations and exceptions to which this rule 
is subject, are explained and illustrated in a manner that reflects the highest 
credit upon the sagacity and learning of Dr. Duer. 

The last subject treated in the second volume, is the important and some- 
what difficult doctrine of representation, as distinguished from warranty. 
The whole of this intricate and perplexed subject is discussed by the learned 
writer with a vigor and precision truly admirable. 

To each of these subjects the most useful “ proofs and illustrations” are 
appended ; and all the discussions, though chiefly referring to English law, 
are enlivened and illustrated by a reference to the American decisions and 
authorities, as well as to those of Continental Europe. 

We understand that Dr. Duer intends to complete his course of Marine 
Insurance, by the publication of another volume. And when this volume 
shall appear, if it shall be executed as skilfully as its two predecessors, we 
venture to say that we shall then be possessed not only of one of the most 
valuable contributions to jurisprudence of which our language can boast, 
but of the most complete and comprehensive treatise on marine insurance 
which has ever been published. 

The two volumes, to which our review has applied, are complete of them- 
selves, and combine such a variety of treatises on so many important subjects 
connected with marine insurance and with general law,'as to be of inestima- 
ble value, even though the third volume should never appear. But such is 
our opinion of the talents of the author, and of the skill with which he ap- 
plies his learning and research, that we should deplore the want of the con- 
cluding volume of this interesting work as a serious loss to the science of 
jurisprudence. 

There are many important general questions which Dr. Duer has discus- 
sed with infinite learning and ability, into some of which we, at one time, 
intended to enter, and to examine, with some minuteness, the views of this 
learned writer. But however inviting such a discussion might be, we have 
thought that we should better consult the benefit of our readers by confin- 
ing their attention to the labors of Dr. Duer, than by any disquisitions of our 
own. And we, therefore, conclude this brief and imperfect account of ore 
of the most valuable treatises of jurisprudence which this age has produced, 
by again stating our conviction that we could not render a more important 
benefit to any person, who desires to understand the doctrine of marine 
insurance, than by referring them to the learned labors of Dr. Duer. 





[Nore.— We have been compelled, for want of space, to abridge the Re- 
view of the learned Doctor’s very able work. The Review in the Law 
Magazine occupies nearly thirteen pages.—Ep. | 





OBITUARY. 

Since the publication of our last number, the Bar of New-York has 
lost two of its greatest ornaments—men alike beloved and admired for 
their private worth and for their high legal standing—Davin B. Oc- 
DEN; aoe and Joun L. Lawrence, Esq. 

Meetings of the Bar have been held, and resolutions of respect. to 
their memories have been passed. In our next number we shall 
endeavor to give in detail the resolutions passed, and a brief account 
of what took place at the meetings. 





